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United States Court of Appeals for tjie 
District of Columbia 


a. District Court of the United States for the 

District of Columbia 
No. 30861 In Equity. 

John Blake Clark, Mary Cecelia Clark, William Frank¬ 
lin Clark, Aurelia Bassett Clark, Plaintiffs , 

vs. j 

Eugene Carusi, Surviving- Trustee, Elizabeth Les{ter 
Clark, Mary Clark, Mary Theresa Clark, Lemuel 
Franklin Clark. Elizabeth Agnes Clark, Infant, 
Honorah Louise Clark, Infant, Mary Josephine R|od- 
ler. Infant, L. Frank Clark, Mary Theresa Clark, 
Elizabeth A. Lansdale, Honoria Louise Murphy, 
Mary J. Rodler, Defendants. 

United States of America, 

7 I 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at ithe 
City of Washington, in said District, at the tipies 
hereinafter mentioned, the following papers \^ere 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 In the Supreme Court of the District of 

Columbia. 

No. 30861 In Equity. 

John Blake Clark, Mary Cecelia Clark, William Frank¬ 
lin Clark, Aurelia Bassett Clark, Plaintiffs, 

vs. 

Eugene Carusi, Surviving Trustee, Elizabeth Les|ter 
Clark, Mary Clark, Mary Theresa Clark, LemJuel 
Franklin Clark, Elizabeth Agnes Clark, Infant, 
Honorah Louise Clark, Infant, Mary Josephine Rod¬ 
ler, Infant, Defendants. 
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MARY J. RODLER VS. UNION TRUST CO. OF D. C. ET AL. 


Memorandum 

February 29 1912. 

Bill for Sale of Real Estate—filed. 


2 Trustee'.* Petition for Instructions 

Filed May 11 1939 
# # # 

The petition of the Union Trust Company of the District 
of Columbia respectfully represents: 

1. That it was substituted as trustee under the Will of 
Lemuel F. Clark, deceased, by order of this Court passed 
in the above entitled cause on May 8, 1912. 

2. That the said Will of Lemuel F. Clark, deceased, copy 
of which is attached hereto marked “Exhibit A”, and 
prayed to be read and considered as a part hereof, was 
admitted to probate and record by this Honorable Court 
on the 28th day of May, 18S0, in Administration Case No. 
33b. That said Will provided for certain bequests to Eliz¬ 
abeth Lester (Mark, widow of the testator, and to Mary 
Clark, daughter of the testator, and gave and devised to 
Thomas J. Fisher and Eugene Carusi and to the survivor 
of them, in fee simple, all of the real estate belonging to 
the testator, in trust for certain uses and purposes therein 
set forth. Said Will provided that said trustees should pay 

certain annuities to Elizabeth Lester Clark, widow 

3 of testator, and to Mary Clark, daughter of testator, 
and further provided as follows: 

“Upon the death or marriage, whichever shall first hap¬ 
pen, of my said wife and daughter, to divide my said real 
estate, or so much thereof as shall then remain unsold, or if 
in the best judgment of my said trustees, or of the survivor 
of them, it should be deemed expedient, to sell said real 
estate and divide the proceeds of sale, equally among all 
my children, including my said daughter, Mary, if she be 
then living and married, and any child or children T may 
have by my present wife, and if any of my said children 
should die before such division is made, it is my will and 
intention that the child or children of any such deceased 
child or children shall receive the same share of my estate 
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as his, her or their parent would be entitled to if liviijg.’ y 

3. That the testator, Lemuel F. Clark, deceased, was Sur¬ 
vived by his widow, Elizabeth Lester Clark, one daughter, 
Mary Clark, and four sons, Thomas Fisher Clark, J. Blake 
Clark, James Edwin Clark and Frank Clark. That by jvir- 
tue of the above quoted provisions of said Will, as construed 
by decree of this Court, dated April 23, 1907, copy of Said 
decree being attached hereto marked “Exhibit B”, in the 
event of the death of any of the sons of the testator prior 
to the distribution of said trust, leaving child or children, 
the interest of the one so dying would be divested in fajvor 
of such child or children, but otherwise the interest of dach 
of the four sons was descendable and susceptible of alidna- 
tion by deed or will as the case might be. 

4. That the trust created by said Will terminated on De¬ 
cember 23, 1938, bv reason of the death of Marv Clark, 
daughter of the testator, unmarried, testator’s widow, Eliz¬ 
abeth Lester (’lark having died many years before. Tjkat 

William Frank (’lark died prior to the termination 
4 of said trust without children surviving and without 

having disposed of his vested interest in the corbus 
of said trust. That Thomas Fisher Clark died prior tojthe 
termination of said trust without children surviving, and 
by will admitted to probate by this Court in Administration 
Case No. 5215 devised his vested interest in the corpus^ of 
said trust to his sister, Mary Clark. That Janies Edwin 
Clark died prior to the termination of said trust without 
children surviving, and by his will admitted to probatej by 
this Court in Administration Case No. 15967 devised I his 
entire interest in said trust to his brother, J. Blake Clark, 
his heirs and assigns. That J. Blake Clark died prioif to 
the termination of said trust leaving him surviving fpur 
children, L. Frank Clark, Mary Theresa Clark, Elizabeth 
A. Lansdalc and Honoria Louise Murphy; that the sai<i J. 
Blake (’lark was also survived by a granddaughter, Mjary 
J. Rodlcr, who is the daughter of Margaret J. Rodler, a 
daughter of the said J. Blake Clark, the said Margaret; J. 
Rodler having predeceased her father, the said J. Bljake 
Clark. 

5. That petitioner has prepared and filed in this cahse 
its final account as trustee; that said account shows dis¬ 
tribution of the shares of the corpus of said trust to wl}ich 
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Thomas Fisher Clark, James Edwin Clark and Frank 
Clark had vested interests, and the receipts of the distrib¬ 
utees of said interests have been filed herein with said ac¬ 
count. That said account reserves for future accounting 
the sum of $20,540.25, which represents the share in the 
corpus of said trust which vested in J. Blake Clark at the 
death of the testator. 

5 6. That by reason of the death of J. Blake Clark 
prior to the termination of said trust leaving chil¬ 
dren him surviving, petitioner has been advised by counsel 
that the share of the corpus of said trust which vested in 
the said J. Blake Clark at the death of the testator, was 
divested at the death of the said J. Blake Clark and there¬ 
upon became vested in such persons as answer the descrip¬ 
tion of the term “child or children of any deceased child 
or children”, as said- term is employed by the testator. 
That petitioner is further advised by counsel that it should 
have the instructions of this honorable Court as to whether 
the term “child or children of any deceased child or chil¬ 
dren”, as used in said Will, refers only to living descen¬ 
dants in the first degree of the sons of the testator or 
whether said term includes a child of a deceased child of 
one of said sons. 

7. Petitioner further avers that the only parties who will 
be affected by a determination of said question are the fol¬ 
lowing, all of whom are of full legal age: 

L. Frank Clark, son of J. Blake Clark, deceased, 3531 W 
Place, X. W., Washington, D. C. 

Mary Theresa (’lark, daughter of J. Blake Clark, de¬ 
ceased, 89 Deep Dale Drive, Strathmore-at-Manhasset, 
Long Island, New York. 

Elizabeth A. Lansdale, daughter of J. Blake Clark, de¬ 
ceased, 7616 - 13th Street, N. W., Washington, D. C. 

Honoria Louise Murphy, daughter of ,J. Blake Clark, de¬ 
ceased, 1642 Hobart Street, X. W., Washington, D. C. 

Mary J. Rodler, daughter of Margaret J. Rodler, a de¬ 
ceased daughter of J. Blake Clark, deceased, 1265 New¬ 
ton Street, X. E., Washington, D. C. 

Wherefore, The Premises Considered, petitioner 

6 prays: 
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1. That the said L. Frank Clark, Marv Theijesa 
Clark, Elizabeth A. Lansdale, Honoria Louise Murhpy and 
Mary J. Rodler be made parties defendant in this cajise, 
if the same are not already named as defendants heriein, 
and that this Court may enter an order fixing and prescrib¬ 
ing the notice to be given to said defendants, and that |the 
notice as prescribed may be given accordingly, unless $}aid 
parties voluntarily enter their appearance. 

2. That this Court will instruct the petitioner as to ithe 
parties entitled to take the share of the corpus of the tijust 
created by the Will of Lemuel F. Clark, deceased, which 
was divested from J. Blake Clark upon his death prior to 
the termination of said trust, and 

3. For such other and further relief as to the Court may 
seem proper. 

UNION TRUST COMPANY t)F 
THE DISTRICT OF COLOM¬ 
BIA 

By /s/ GEO. E. FLEMING 
Vice President 

1 do solemnly swear that I have read the foregoing peti¬ 
tion by me subscribed as one of the Vice Presidents of jthe 
Union Trust Company of the District of Columbia and 
know the contents thereof; that the matters and thing there¬ 
in stated as of my personal knowledge are true and th<|>se 
stated on information and belief I believe to be true. 

GEO. E. FLEMING 

Subscribed and sworn to before me this 10th 4 a y 
7 of Mav, 1939. 

REGINA C. McGIVERN 
(Seal) Notary Public, D. C. 

HAMILTON and HAMILTON 
By H1I. A. GLASGOW 

Attorneys for Petitioner. 

S Filed May 11 1939 j 

“Exhibit A" 

In the name of God, Amen: 

I, Lemuel F. Clark, of the City of Washington, in the 
District of Columbia, being of sound disposing mind, me|m- 
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ory, and understanding and in good bodily health, but be¬ 
ing mindful of the certainty of death and of the uncertainty 
of the time thereof, and being desirous to settle my worldly 
affairs, Do therefore make, publish and declare this my last 
will and testament in manner and form following: 

First I commit mv soul to God, and mv bodv to the earth 

to be decentlv hurried, at the discretion of mv executors 

hereinafter named, in mv lot in Mount Olivet Cemeterv in 

* • 

said District, and after my debts and funeral expenses are 
paid, I devise and bequeath as follows: 

I give and bequeath to my wife Elizabeth Lester Clark 
all the furniture in the front and back rooms on the second 
floor of my dwelling now occupied by us as bed rooms. 

I give and bequeath to my daughter, Mary, all the furni¬ 
ture in the room in said dwelling now occupied by her as 
a bed chamber, and also the piano in the parlor. 

I give and devise to Thomas J. Fisher and Eugene Ca- 
rusi of said Oitv of Washington and to the survivor of 
them, in fee simple, all my real estate, wherever situate, in 
and upon the following trusts; that is to say, 

To pay to my said wife, so long as she shall live and re¬ 
main my widow, the sum of Eight hundred Dollars per an¬ 
num in equal quarterly installments—the same to be in lieu 
of her dower and thirds in my estate. Upon the death or 
marriage of my wife, which ever shall first happen, said an¬ 
nuity shall cease. To pay to my said daughter, so 
9 long as she shall remain unmarried, the sum of Eight 
hundred dollars per annum, in equal quarterly in¬ 
stallments. Upon the marriage or death of my said 
daughter, whichever shall first happen, said annuity to her 
shall cease. 

Upon the death or marriage, whichever shall first happen, 
of my said wife and daughter, to divide my said real estate, 
or so much thereof as may then remain unsold, or if in the 
best judgment of my said trustees, or of the survivor of 
them, it should be deemed expedient, to sell said real estate 
and divide the proceeds of salex eouall v among all my chil- 
dre^/.including my said daughter, Mary, if she be then liv¬ 
ing and married, and any child or children I may have by 
my present wifc, <and if any of my said children should die 
before such division is made, it is my will and intention that 
the child or children of any such deceased child or children 
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shall receiv e the same share of my estate as his, her or their 
paren t, would he entitled lo if 1 ivimy\ 

And for the purpose of paying nry debts, as well those 
secured as those unsecured, so far as my personal estate— 
except the specific legacies to my wife and daughter herein¬ 
before given may be inadequate for the payment thereof, 
as well as for the purpose of carrying out the provisions!of 
this will, I hereby authorize and empower said trustees, jor 
the survivor of them, in their or his discretion, from tijne 
to time, to sell and convey in fee simple, or otherwise, all; of 
any of my real estate, Provided, however that my business 
property on F Street between 11th and 12th streets, north¬ 
west, in said City of Washington shall not be sold until t[hc 
marriage or death of my said wife and daughter respec¬ 
tively, nor then unless in the judgment of said trustees or 
the survivor of them it should be expedient to sell the 
same. 

10 T give and bequeath to my said trustees and to the 
survivor of them, all the rest and residue of my per¬ 
sonal estate, if any, that shall remain after the payment j of 
mv debts and legacies, to have and to hold the same in aind 
upon the same trusts herein declared. 

I direct my said trustees, and the survivor of them to p|av 
over to my sons, James PI. Clark, William F. Clark, Jo^in 
Blake Clark, and Thomas Fisher Clark, and to any child 
or children that T may have by my present wife, in eq^al 
portions, so much of the rents, issues, income, interest and 
profits of my real and personal estate and of the income of 
the proceeds of sale thereof as may remain, if any, after 
providing for the payment of said annuities to my wife and 
daughter as aforesaid, until the final division of my estate 
as hereinbefore provided. It is my will and intention, ajnd 
I do so direct, that, if my personal estate should be in¬ 
sufficient to pay my debts and funeral expenses, the legacies 
of household furniture herein before given to my wife ahd 
daughter shall not thereby be diminished or avoided, l)ut 
that the same shall nevertheless remain and be in full forbe, 
and that such deficiency shall be supplied out of my r^al 
estate. 

I will and direct that if my said wife should die without 
having again married, her funeral charges shall be pbid 
by said trustees out of my said estate; and that my loti in 
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Mount Olivet Cemetery shall be : eserved for the interment 
of the remains of my wife and children. 

And lastly I do hereby constitute and appoint the said 
Thomas J. Fisher and Eugene Oarusi and the survivor of 
them, to be executors of this my last will and testament, 
herebv revoking all other wills bv me heretofore made and 
ratifying this and none other to be my last will and testa¬ 
ment. 

11 In Witness whereof I have hereunto set my hand 
and seal this First day of April in the year of Our 

Lord Eighteen Hundred and Seventv Nine. 

vT* » 

L. F. CLARK (seal) 

Signed, sealed, published and declared by Lemuel F. 
Clark, the above named testator, as and for his last will and 
testament, in the presence of us, who at his request, in his 
presence and in the presence of each other have subscribed 
our names as witnesses thereunto. 

GEO. H. KENNEDY 
JOHN KILLIAN 
E. J. STELLWAGEN 

12 “Exhibit B'” 

Filed May 11 1939 

Filed April 23, 1907. 

J. R. YOUNG, 

Cleric. 

In the Supreme Court of the District of Columbia, 
Holding Equity Court. 


Equity No. 26,785. 

Eugene Cakvsi, Surviving Executor and Trustee, 

Complainant , 
vs. 

J. Blake Clark, Frank Clark, 3. Edward Clark, Eliza¬ 
beth L. Clark, Arei.ia B. Clark, Mary Teresa Clark, 
Anna Margaret Clark, Elizabeth Agnes Clark, 
Honora L. Clark, Lemuel Franklin Clark, Defen¬ 
dants. 
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Decree Consl ruing Will. 

This cause coining on to he heard upon the hill fojr the 
construction of the will of Lemuel F. Clark, .and upojn the 
answers thereto of the several defendants, and after hear¬ 
ing counsel for the respective parties, it is this 23rd day of 
April, 11)07, adjudged and decreed that upon the various 
points brought to the attention of the court the said will 
should be construed in the following manner: 

First: Each of the four sons of the testator, tp-wit, 
Thomas Fisher ('lark, and the defendants^J. Blake (jlark, 
James Edward (dark and Frank Clark, ^ Ook un der! said 
will a one-fourth interest in fee in the estate thereby de- 
vTsec^subject to open and let in the interest in the corpus of 
the ‘estate which their sister, Mary Clark, will becomp en¬ 
titled to in her own right in case she is alive and mar- 
13 ried at the time of distribution, provided in,said 
will, in which event each of the said children, thjat is 
to say, the four sons and the daughter, Mary Clark,j will 
take a one-fifth interest in the corpus of said estatei^fhe 
interest of each of the said four sons liable, however, in the 
event of his death prior to the said period of distribution 
leaving a child or children him surviving, to be divested 
in favor of such a child or children, but otherwise desoend- 
abTe T7Tbis h eirs-at-lft w o v r susceptible of alienation by'deed 
or will as the case may lxy 

Second: Each of the four sons of the testator, toj-wit, 
the said Fisher CTarkV and the defendants, J. Blake CJark, 
James Edward Clark and Frank Clark, took under said 
will each a. vested one-fourth interest in tKe surplus rents, 
wssues and profits of said estate until the period of dis¬ 
tribution thereof, and upon the death of any one of said 
sons before the period of distribution aforesaid his one- 
fourth interest in said surplus income will go to his heirs at 
law, devisees or assigns, as the case may be. 

Third: It appearing to the court from the averments 
of the bill and the admissions of the answers thereto that 
it is desirable that the property on II Street, mentioned in 
said bill, should be sold for the more profitable reinvest¬ 
ment of the avails thereof, the Executor and Trustee uijider 
said will is authorized in the exercise of his discretion! un- 
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der said will to sell the same for the purpose of reinvesting 
the proceeds thereof. 

ASHLEY M. GOULD, 

Justice. 

14 Order Naming Defendants and Prescribing Notice. 

Filed May 11 1939 
# * * 

Upon consideration of the petition of the Union Trust 
Company of the District of Columbia, trustee, filed herein 
on the 11th day of May, 1939, it is by the Court this 11th day 
of May, 1939, 

Ordered that the following persons be and they hereby 
are made parties defendant in this cause: 

1. L. Frank (Mark, 3531 W Place, X W, Washington, 
D. C. 

2. Mary Theresa Clark, 89 Deep Dale Drive, Strathmore- 
at-Manhasset, Long Island, Xew York. 

3. Elizabeth A. Lansdale, 7616 - 13th Street, N W, Wash¬ 
ington, D. C. 

4. Honoria Louise Murphy, 1642 Hobart Street, X W, 
Washington, D. C. 

5. Mary ,T. Rodler, 1265 Newton, Street, X E, Wash¬ 
ington, D. C. 

And It Is Further Ordered that the notice to be given 
to said defendants be the same as that provided in and by 
the Code and the Rules of Civil Procedure of this Court, re¬ 
quired to be given to defendants to an original bill of com¬ 
plaint. 

/«/ JOSEPH W COX 
Justice. 

15 Memoranda 
Mav 11 - 1939. 

Summons and copy issued to defendant Xo. 10 “Served” 
5/15/39. 

Summons and copy issued to defendants Xos. 9, 11, 12 
& 13 - Served - 5/16/39. 



MARY J. RODLER VS. UNION TRUST CO. OF D. C. ET AL. 


I 

|11 

16 Stipulation 

Filed October 20 1939 

* • # 

It is hereby stipulated and agreed by and between Coun¬ 
sel for the petitioner, Union Trust Company of the Dis¬ 
trict of Columbia, and Counsel for the defendant, Mary: J. 
Rodler, that the Motion to Dismiss filed herein by said de¬ 
fendant be withdrawn by mutual consent, and in order tljiat 
the legal issue involved may be fairly presented to the 
Court to enable it to instruct said petitioner, it is further 
stipulated and agreed that Counsel for the petitioner shall 
submit a brief covering the contention that the said defen¬ 
dant, Mary J. Rodler, is not entitled to take any portion 
of the estate remaining in the hands of the petitioner, and 
Counsel for said defendant, Mary ,J. Rodler, shall submit 
a brief covering the contention that the said Mary J. Rol¬ 
ler is entitled to take a share of the portion of the estate 
remaining in the hands of the petitioner, and that this stip¬ 
ulation shall in no way affect the right of appeal. j 

HAMILTON and HAMILTON | 

Bv GEORGE E. HAMILTON, JR. 
Attorneys for Petitioner. 

NEEDHAM C. TURNAGE 
NATHAN M LUBAR 
Counsel for Defendant. 

17 Findings of Fact and Conclusions of Late 

Filed December 1 1939 

* • • 

This cause came on to be heard upon the Trustee’s Peti¬ 
tion for Instructions and the Stipulation entered into Ibv 
counsel, and by reason of said Stipulation Briefs were sub¬ 
mitted by counsel for the Trustee and by counsel for t|he 
defendant, Mary J. Rodler, and were duly considered by 
the Court, whereupon, on November 1st, 1939, the Court 
entered its Decree herein based upon the following: 

Findings of Fact 

1. That Lemuel F. ('lark died on April 27, 1880, a citizen 
of the United States and a resident of the District of Co- 

i 
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lumbia, leaving a Last Will and Testament bearing date 
the first day of April, 1879, which was admitted to pro¬ 
bate and record by the Supreme Court of the District of 
Columbia in Administration Case Xo. 336. 

2. That said testator was survived by a widow, Eliza¬ 
beth Lester Clark, a daughter, Mary Clark, and four sons, 
Thomas Fisher Clark, J. Blake Clark, Janies Edwin Clark 
and Frank Clark. 

18 3. That said Will created a trust which terminated 
at the death of the testator's daughter, Mary Clark, 

unmarried, on December 23, 1938. 

4. That the Union Trust "Company of the District of 
Columbia was substituted as trustee under said Will bv 
order of this Court dated May 8th, 1912, and is the sole sur¬ 
viving trustee of said trust. 

5. That said Will, as construed by decree of the Supreme 
Court of the District of Columbia, dated April 23, 1907, 
gave each of the four sons of the testator a one-fourth 
vested interest in the corpus of said trust (in the event 
that the testator's daughter died unmarried, which event 
has occurred), the interest of each of the four sons liable, 
however, in the event of his death prior to the period of 
distribution leaving a child or children him surviving, to 

^ be divested in favor of such a child or children, but other - 
‘Jwise descendable to his heirs-at-law or susceptible of alien¬ 
ation bv deed or will as the case might be. 

6. That three of the sons.of the testator died without sur¬ 
viving children and the vested interests of said three sons 
in the corpus of said trust passed by will or descent. 

7. That the fourth son of the testator, J. Blake Clark, had 
live children; that four of the said children of J. Blake 
Clark, to wit, L. Frank ('lark, Mary Theresa Clark, Eliza¬ 
beth A. Lansdale and Honoria Louise Murphy survived 
their father; that one child of the said J. Blake Clark, to 
wit, Margaret J. Rodler, predeceased her father, leaving 
a daughter Mary J. Rodler, surviving. 

8. That the trustee now has on hand the sum of $26,- 

540.27), which represents the one-fourth share of the 

19 corpus of said trust which was divested from J. 
Blake ('lark by reason of his death prior to the 

period of distribution leaving children him surviving. 
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Conclusions of Law 

1. That the one-fourth share of the corpus of said tnkst, 
which was divested from the testator’s son, J. Blake Clark, 
upon his death prior to the period of distribution leaving 
children him surviving, immediately became vested in the 
said children of ,J. Blake Clark. 

2. That the word “children”, as used by the testator in 
his will, refers to immediate offspring and does not include 
a grandchild. 

3. That the defendant, Mary J. Rodler, grandchild ofi J. 
Blake Clark, is not entitled to participate in the distribu¬ 
tion of said trust together with the defendants, L. Fr^nk 
Clark, Mary Theresa Clark, Elizabeth A. Lansdale and 
Honoria Louise Murphy, surviving children of the said 
J. Blake Clark. 

By the Court, this 1st day of December, 1939. 

F. DICKINSON LETTS 
Justice 

No objection as to form: 

NEEDHAM C. TURN AGE 

L. 

NATHAN M. LUBAR 
Attorneys for defendant , Mary J. Rodler. 
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Decree Instructing Trustee. 
Filed November 1 1939 


This cause coming on to be heard upon the Petition l[or 
Instructions, field by the Union Trust Company of the Dis¬ 
trict of Columbia, substituted trustee, and after hearing 
counsel and considering the briefs filed herein by counsel, 
it is bv the Court this 1st day of November, A. D., 1939, j 
ADJUDGED, ORDERED and DECREED that said 
trustee be and it hereby is directed to distribute that por¬ 
tion of the corpus of said trust which was divested fr<j>m 
J. Blake Clark, deceased son of testator, by reason of bis 
death prior to the termination of said trust leaving chil¬ 
dren him surviving, equally among said surviving children 
to the exclusion of more remote descendants, viz., equally 
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among the defendants L. Frank Clark, Mary Teresa Clark, 
Elizabeth A. Lansdale and Honoria Louise Murphy. 

F. DICKINSON LETTS 
Justice. 


Exceptions to above order noted Nov. 9, 1939 by Mary 
J. Rodler. 


NATHAN M. LUBAR, 
Atty. for Mary J. Rodler 
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Notice of Appeal 


Filed November 18 1939 


* # • 

Notice is herebv given this 18th dav of November, 1939, 
that Mary J. Rodler hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 1st day of Novem¬ 
ber, 1939, in favor of L. Frank Clark, Mary Theresa Clark, 
Elizabeth A. Lansdale and Honoria Louise Murphy against 
said Marv .J. Rodler. 

NEEDHAM C. TURNAGE 

L 

NATHAN M. LUBAR 
Attorneys for Mary J. Rodler 


Mon or an da 

November 18 1939 

Bond on Appeal for $250.00—filed. 


December 27 1939 

Time for filing Transcript of Record in the United States 
Court of Appeals for the District of Columbia extended 
from day to day to and including February 16, 1940. 


22 Statement of Points 

Filed January 30 1940 

* # * 

It is respectfully submitted that the Court below erred 
as follows: 
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(1) In ruling that Mary J. Rodler, the great grandchild 
of the testator, did not iake her deceased mother’s shajre 
of the estate. 

(2) In ruling that the paragraph of the testator’s wtill 
reading: “and if any of my said children should die be¬ 
fore such division is made, it is my will and intention that 
the child or children of any such deceased child or children 
shall receive the same share of my estate as his, her or th<jur 
parent would be entitled to if living” did not include Mary 
J. Rodler, a great grandchild of the testator. 

(3) In ruling that such paragraph limited the heirs tak¬ 
ing under the will to the living heirs only. 

(4) In ruling that the share of J. Blake Clark, a son of 
the testator, in the corpus of the estate was divested at his 
death and became vested in onlv the living children of the 
said J. Blake Clark, to the exclusion of a child of a de¬ 
ceased child of J. Blake (’lark. 

(5) In ruling that the will of the testator excluded the 
great grandchild of the testator. 

(6) In ruling that Mary J. Rodler, the great grandchild 
of the testator, had no interest in the balance of the estate. 

NEEDHAM C. TURNAGE 

L 

NATHAN M. LUBAR 

Attorneys for Mary J. Rodler 

i 

23 Designation of Record 

Filed January 31 1940 
* # * 

The clerk in preparing the transcript of record AVjill 
please include therein the following: 

(1) Trustee’s petition for instructions filed May 11, 1939. 

(2) “Exhibit A,” attached to the trustee’s petition for 

instructions tiled Mav 11, 1939, being a copy of the will |of 
L. F. Clark. * j 

(3) “Exhibit B,” attached to the trustee’s petition for 
instructions tiled May 11, 1939, being a copy of the decree 
construing the will. 

(4) Order naming defendants and prescribing notijce 
dated May 11, 1939. 

I 

I 
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(5) Order naming additional defendants dated May 11, 
1939. 

(6) Docket entry of May 11, 1939, showing service on 
defendants. 

(7) Stipulation filed October 20, 1939. 

(8) Order instructing trustees dated November 1, 1939. 

(9) Findings of fact and conclusions of law filed Decem¬ 
ber 1, 1939. 

(10) This designation of record. 

NEEDHAM C. TURNAGE 
NATHAN M. LIT BAR 
Attorneys for Mary J. Rodler 

24 Copies of the foregoing designation of record have 
this 31st dav of Januarv, 1940, been served bv mail 

upon: 

Hamilton and Hamilton, 

Union Trust Bldg., 

Washington, D. C. 

John E. Dwyer, 

Attorney for H. Louise 
Murphy, 

Woodward Bldg., 

Washington, D. C. 

L. Frank Clark, 

3531 W. Place, N. W. 

Washington, D. C. 

The above designation is satisfactory and consented to 
by us and we desire no additional part of the record desig¬ 
nated. 

JOHN E. DWYER, 

Attorney for H. Louise Murphy 

By: WM. A. GLASGOW 

Hamilton & Hamilton 


Elizabeth A. Lansdale, 
7616-13th St., N. W., 
Washington, D. C. 

Mary Theresa Clark, 

69 Deep Dale Drive, 
Strathmore at Manhasset, 
Long Island, New York. 
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25 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, CHARLES E. STEWART, Clerk of the District Court 
of the United States for the District of Columbia, hereby 
certify the foregoing pages numbered from 1 to 24, both 
inclusive, to be a true and correct transcript of the recoijd, 
according to directions of counsel herein filed, copy \of 
which is made part of this transcript, in cause No. 30861 jin 
Equity, wherein John Blake Clark, et al., are Plaintiffs 
and Elizabeth Lester Clark, et ah, are Defendants, as tjhe 
same remains upon the files and of record in said Coutt. 

In Testimony Whereof, I hereunto subscribe my naipe 
and affix the seal of said Court, at the City of Washington, 
in said District, this 13th day of February, 1940. 

C E STEWART, | 

(Seal) Clerk. 


Endorsed on Cover: No. 7604. Mary J. Rodler, Ap¬ 
pellant, vs. Union Trust Company of the District of Co¬ 
lumbia, Substituted Trustee, et ah United States Court 
of Appeals for the District of Columbia Filed Feb 15 
1940 Joseph W. Stewart, Clerk. 
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United States Court of Appeals for the 
District of Columbia 

January Term, 1940. 

No. 7604. 

MARY J. RODLER, 

Appellant, 
vs. 

UNION TRUST COMPANY OF THE DISTRICT j 
OF COLUMBIA, Substituted Trustee, et cd. j 

Appeal from the District Court of the United State 
for the District of Columbia. 

BRIEF OF APPELLANT. 

Facts. 

This is an appeal from an order of the District Court 
ruling that Mary J. Rodler, appellant, was excluded 
from taking a share of the estate of Lemuel F. Clark, 
who died in 1880, leaving a trust which terminated in 
1938 upon the death of a daughter of the testator. The 
facts are stated in the petition of the Trustee for in- j 
structions (R. 2) and are briefly as follows: 
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Lemuel F. Clark died in 1880, leaving a Will direct¬ 
ing trustees appointed by him to manage his estate 
until the death or remarriage of both his wife and 
daughter, Mary, and directing that upon the happen¬ 
ing of such events his estate be divided “equally among 
all my children, including my said daughter, Mary, if 
she he then living and married, and any child or chil¬ 
dren I may have by my present wife, and if any of my 
said children should die before such division is made, 

it is mv will and intention that the child or children of 
% 

anv such deceased child or children shall receive the 
same share of my estate as his, her or their parent 
would be entitled to if living” (R. 6, last par.). 

On May 11, 1939, the trustee, appellee, filed a peti¬ 
tion for instructions indicating the following (Par. 4, 
R. 3): “That the trust created by said Will terminat¬ 
ed on December 23, 1938, by reason of the death of 
Mary Clark, daughter of the testator, unmarried, tes¬ 
tator’s widow, Elizabeth Lester Clark having died 
many years before. That William Frank Clark died 
prior to the termination of said trust without children 
surviving and without having disposed of his vested in¬ 
terest in the corpus of said estate. That Thomas 
Fisher Clark died prior to the termination of said 
trust without children surviving, and by Will admitted 
to probate by this Court in Administration Case No. 
5215 devised his vested interest in the corpus of said 
trust to his sister, Mary Clark. That James Edwin 
Clark died prior to the termination of said trust with¬ 
out children surviving, and by his Will admitted to 
probate by this Court in Administration Case No. 15967 
devised his entire interest in said trust to his brother, 
J. Blake Clark, his heirs and assigns. That J. Blake 
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Clark died prior to the termination of said trust leav¬ 
ing him surviving four children, L. Frank Clark, Mary 
Theresa Clark, Elizabeth A. Lansdale and Honojria 
Louise Murphy; that the said J. Blake Clark was also 
survived by a granddaughter, Mary J. Rodler, who! is 
the daughter of Margaret J. Rodler, a daughter of the 
said J. Blake Clark, the said Margaret J. Rodler hav¬ 
ing predeceased her father, the said J. Blake Clark,” 
and (Par. 6, R. 4) “That by reason of the death of J. 
Blake Clark prior to the termination of said trust leav¬ 
ing children him surviving, petitioner has been advisjed 
by counsel that the share of the corpus of said trijst 
which vested in the said J. Blake Clark at the death bf 
the testator, was divested at the death of the said |J. 
Blake Clark and thereupon became vested in such per¬ 
sons as answer the description of the term ‘child j)r 
children of any deceased child or children’, as sajid 
term is employed by the testator. That petitioner is fur¬ 
ther advised by counsel that it should have the instruc¬ 
tions of this honorable Court as to whether the term 
‘child or children of any deceased child or children’, as 
used in said Will, refers only to living descendants ijn 
the first degree of the sons of the testator or whethejr 
said term includes a child of a deceased child of one cjf 
said sons.” The trustee requested (Par. 2, R. 
“That this Court will instruct the petitioner as to the 
parties entitled to take the share of the corpus of thb 
trust created by the Will of Lemuel F. Clark, decease^, 
which was divested from J. Blake Clark upon his death 
prior to the termination of said trust.” 

A copy of the Will of Lemuel F. Clark, the testator, 
was attached thereto as “Exhibit A” (R. 5). A copy 
of “Decree Construing Will” entered in 1907 was alsb 
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attached (R. 9). All of the heirs were made defend¬ 
ants and were duly served (R. 10). A stipulation was 
entered into on October 20, 1939, between appellant’s 
counsel and counsel for appellee trust company agree¬ 
ing that the legal issue as set forth in the petition for 
instructions be submitted by briefs to the Court, the 
right of appeal being reserved (R. 11). The Court 
thereupon made Findings of Fact and Conclusions of 
Law (R. 11) and entered a decree instructing trustee 
on November 1, 1939 (R. 13), which decree excluded 
the appellant Mary J. Rodler from sharing in the es¬ 
tate. It will be noted that none of the heirs except 
appellant requested relief nor filed any answer or ob¬ 
jection to the petition nor took part in the argument 
regarding the decree. Notice of appeal was duly filed 
and served (R. 14), Statement of Points to be relied 
upon duly filed and served (R. 14). 

Statement of Points. 

(R. 14) It is respectfully submitted that the Court be¬ 
low erred as follows: 

(1) In ruling that Mary J. Rodler, the great grand¬ 
child of the testator, did not take her deceased mother’s 
share of the estate. 

(2) In ruling that the paragraph of the testator’s 
Will reading: “and if any of my said children should 
die before such division is made, it is my will and inten¬ 
tion that the child or children of any such deceased 
child or children shall receive the same share of my es¬ 
tate as his, her or their parent would be entitled to if 
living” did not include Mary J. Rodler, a great grand¬ 
child of the testator. 



(3) In ruling that such paragraph limited the heirs 

taking under the Will to the living heirs only. ! 

(4) In ruling that the share of J. Blake Clark, a 
son of the testator, in the corpus of the estate was 
divested at his deatli and became vested in only the liv- 
ing children of the said J. Blake Clark, to the exclusioin 
of a child of a deceased child of *J. Blake Clark. 

(5) In ruling that the Will of the testator excluded 
the great grandchild of the testator. 

(6) In ruling that Mary J. Rodler, the great grand¬ 
child of the testator, had no interest in the balance elf 
the estate. 

Argument. 

j 

Counsel call attention to the lack of objection by any 
of the heirs to the sharing in the estate by appellant. 
The trustee alone has contested the claim of appellant 
that she took her mother’s share. This Court held ih 
Evans v. Ockershaitsen, 69 App. D. C. 285 (295): 

“We do not hold that such inaction bears directj- 
ly upon a judicial determination of the intent oif 
the testator expressed in the will, but mention it 
merely as a significant circumstance indicating 
their own construction of their father’s intent foy 
many years after reaching their majority.” 

The single case argued in the lower Court was Alley, 
v. Reed, 57 App. D. C. 78 which ruled: 

“The word ‘children,’ when used in a deed ot 
will, has in law a well-defined meaning. It refer^ 
to the immediate descendants in the first degree of 
the person named as ancestor, unless there is some! 
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thing in the language of the instrument itself in¬ 
dicating a contrary intent. ’ ’ 

The Will in such case referred to: “said minor chil¬ 
dren of my said daughter” and clearly indicated the in¬ 
tention of the testator. This Court stated (p. 80): 

“There is nothing shown in item four (4) tend¬ 
ing to show that testator desired or intended to 
disinherit the grandchildren of his daughter, if 
she died leaving only grandchildren surviving her. 
Nor does the record disclose any extraneous facts 
making such a purpose likely. Such grandchil¬ 
dren would be testator's lineal descendants and 
next of kin, and his natural heirs." 

“If he had intended to devise his property to 
his collateral kin, to the exclusion of his own lineal 
descendants, simply because the descendants were 
the grandchildren, instead of the children, of his 
daughter, lie iconic] doubtless hare clearly express¬ 
ed that intention, and not left it to obscure and 
doubtful construction. * * * 

“In construing wills, the law favors a construc¬ 
tion that will not tend to the disinheriting of heirs, 
unless the intention to do so is clearly expressed. 
That meaning is to he preferred which inclines to 
the side of the inheritance of the children of the 
deceased child/' (Italics supplied.) 


The Petition for Instructions of the Trustee re¬ 
quests the Court to determine “whether the term ‘child 
or children of any deceased child or children,’ as used 
in said Will refers only to living descendants in the 
first degree of the sons of the testator or whether said 
term includes a child of a deceased child of one of said 
sons” (R. 4, par. 6). 

In the original Will of Lemuel F. Clark, there is no 
such restriction to the words “child or children of any 
deceased child or children,” such as the word “living.” 



The Statute of Distribution and Descent, D. C. Code 
Section 940, leaves the corpus of the estate to “child 6r 
children and their descendants, if any, equally.'” 
Nothing is stated in the Statute of Distribution as to 
“living.” The only manner in which the Will could 
possibly be construed to leave out the child of a de¬ 
ceased child of the testator would be to have a restrib- 
tion clause to the effect that only “living” children 

i 

should inherit. This restriction is not present in the 
original Will, in the decree of the Court in 1907 con¬ 
struing the Will, nor in the Statute of Distribution and 
Descent in force in the District of Columbia. 

“In the absence of plain words in the will t!o 
the contrary, the presumption is that the testatcjr 
intended that his property should go in the leg^l 
channel of descent.” 28 B. C. L. 229. 

“The law favors that construction of a will 
which conforms most nearly to the general law qf 
inheritance.” 28 B. C. L. 230. 

“Accordingly if a Will is capable of two con¬ 
structions, one of which will exclude the issue of 
a deceased child, and the other permit such issule 
to participate in a remainder limited upon a life 
estate given to the ancestor, the latter construc¬ 
tion is to be adopted.” 28 B. C. L. 230. 

The following code provisions indicate the intent ojf 
descent by law: 

“If there be a child or children and a child oC 
children of a deceased child, the child or children 
of such a deceased child shall take such share as 
his, her or their deceased parent would, if living, 
be entitled to, and every other descendant or de¬ 
scendants in existence at the death of the intestatp 
shall stand in the place of his, her or their deceased 
ancestor.” D. C. Code. T. 29. Sec. 287. 

“If a devisee or legatee die before the testatoij, 
leaving issue who survive the testator, such issue 


8 


shall take the estate devised or bequeathed as the 
devisee or legatee would have done if he had sur¬ 
vived the testator, unless a different disposition 
be made or required by the will.” I).C. Code, 
T. 29, Sec. 30. 

If the intention of the testator is controlling, and 
this Court has so stated, (Young, et al. vs. Mimsey 
Trust Company, et al., 71 Appeals D. C.—decided 
March 24, 1940) then the interpretation of the entire 
context of the Will of Lemuel F. (’lark would be neces¬ 
sary in order to ascertain the reasonable intention indi¬ 
cated in his Will. In the Allen vs. Reed case, supra, this 
.Court indicated that an intention to devise property 
with the thought of excluding lineal descendants should 
have been clearly expressed in the Will. If such is the 
correct meaning intended by the Court, then where in 
the Will of Lemuel F. Clark is any such intention 
shown clearly excluding his lineal descendants? If 
the testator had intended to exclude his lineal descend¬ 
ants beyond his grandchildren, he would have limited 
the expression used in the will to living grandchildren 
(In Allen v. Reed, supra, the word “minor children of 
my daughter” was held restrictive.) and would not 
have used the phrase “children or their children” with¬ 
out the thought of having his descendants take. If he 
had stated “heirs’* instead of children, would not the 
Rule in Shelley's case have taken effect ? And was not 
the Rule in Shelley's case abolished to continue the 
belief of the legislators that heirs—descendants—chil¬ 
dren—should take? (T.25, Sec. 133, D.C. Code.) If 
an intention to limit the taking of his estate had been 
present, would he not have so limited his estate? A 
few simple w T ords would have done so. Even the word 
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“living” before “children” would have been sufficient). 
But he did not do so. The mind of the average maiti 
does not go as far as great grandchildren in the or¬ 
dinary thoughts of his family, for great grandehildreiji 
are rare in the life of the average man. The mer<|} 
statement in his "Will beyond the devise to his childreiji 
indicates the intention that his descendants shoulcjl 
take. The general text of the Will (R. 5-8) indicate^ 
that where the testator meant to limit the taking of any 
portion of his estate he so stated, such as the sale and 
division of his real estate (R. 6) “to sell said real es¬ 
tate and divide the proceeds of sale, equally among 
all my children, including my said daughter, Mary, if 
she he then living and married and any child or chilh 
dren I may have by my present wife, and if any of my 
said children should die before such division is mad^ 
it is my will and intention that the child or children of 
any such deceased child or children shall receive th^ 
same share of my estate as his, her or their parent 
would be entitled to if living.” The testator did not 
state that only the living children of a deceased child 
or children should receive the same share of the estate 
and did not limit in any manner the right to take on 
the part of further lineal descendants. It will be notecj 
also that the share of the estate, in accordance with th^ 
terms of the Will, vested in the children of J. Blake 
Clark, son of the testator, and upon the death of one of 
such children, such vested interest would naturally 
pass to the estate of any deceased child and, in turn, toj 
the heir of such estate as here, to the appellant, Mary) 
J. Rodler. 


Either upon the premise of proportionate shares of 
the estate vesting in the grandchildren or estates of 
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deceased grandchildren of the testator, or upon the 
premise that the intention of the testator was that his 
iineal descendants should take, the appellant is entitled 
to a pro rata share of the remaining balance of the 
estate. 


Conclusion. 

The Will in this case having been written in 1879, the 
principles of law at such time must have governed the 
mind and intention of the testator and the drafter of 
the Will and not the principles of law and the statutes 
of the present day. Through the long course of the 
centuries of common law and the cases built upon the 
same, the shining beacon of a testamentary intention 
was heirs—descendants-—children, their children and 
their children. The common law of England compelled 
it for a long period of time. Laws and statutes and 
judicial rulings followed that general theory, and even 
today point to descendants—children and their chil¬ 
dren—as the logical and reasonable successors to the 
property of their ancestors. How, therefore, would a 
testator in 1879, when he made a disposition in his Will 
to his children, and their children, think other than in 
terms of his descendants ? The average man during 
his life seldom visualizes further than children or 
grandchildren, for it is rare indeed that a man during 
his life has, or thinks of, great grandchildren. 

In the Will of the testator, limitations were made 
where limitations were desired, but when the ultimate 
disposition following the termination of the trust im¬ 
posed came to the mind of the testator he said “to my 
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children and their children.” Was it reasonable foi] 
him to add his great grandchildren? From the foui* 
corners of the Will there shows plainly that the testa-- 
tor desired his blood—liis descendants—to take his es-j 
tate. Was it reasonable that lie had in his mind that 
his estate would stay in trust from the time he made hi^ 
Will in 1879 until 1938, a period of fifty-nine years ?j 
Would he have had in his mind that if one of his grand-j 
children died, that such grandchild’s children could 
lie destitute and yet not share in his estate to the same| 
extent that the grandchild would have shared? The| 
Will of the man does not show any such coldness to-j 
ward his descendants hut portrays the definite desire; 
that his descendants should take his estate and benefit! 
by it. The heirs are apparently of ihe same opinion,; 
for who lias objected—the trustee—yet the trustee lias| 
no interest in the proceeds of the estate. The youngest 
in life of all the heirs felt entitled to her mother's 
share in the estate, the share her mother would un¬ 
questionably have received had she been alive even 
for a few moments after the death of her father, the 
son of the testator, but, because the mother died prior, j 
the great grandchild has been refused her rightful j 
share in her great grandfather's estate. She has ap¬ 
pealed tolliis Court in the honest belief that a stranger, j 
the trustee, is objecting to her rightful portion, but 
that she is justly entitled to her share. 


She respectfully submits that the order of the Court 
below, that she be excluded from sharing, was errone¬ 
ous and not in accordance with the terms of the Will 
nor the intention of the testator, and requests that this j 
Court instruct the trustee to divide the residue of the j 
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estate among the four other heirs and this appellant, 
and that the costs be paid by the appellee. 

Respectfully submitted, 

NEEDHAM C. TURNAGE, 
NATHAN M. LXJBAR, 

Attorneys for Appellant , 

Bank of Commerce & Savings Bldg., 
Washington, D. C. 
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United States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
JANUARY TERM, 1940 

No. 7604 


Mary J. Rodler, Appellant , 


Union Trust Company of the District of 
Columbia, Substituted Trustee , et al. 


BRIEF FOR APPELLEE, UNION TRUST COM- 
PANY OP THE DISTRICT OF COLUMBIA, 
Substituted Trustee 


STATEMENT 

i 

Lemuel F. Clark, by his will, directed the 
payment of his just debts and funeral expenses, j 
bequeathed certain household furniture to his 
widow and daughter, and gave and devised the 
rest and residue of his estate to trustees to hold 
and manage until the death or marriage of both 
his widow and daughter. After directing the trus- j 
tees to pay certain annuities to his widow and 
daughter, the will provided as follows: 
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“Upon the death or marriage, whichever 
shall first happen, of my said wife and daugh¬ 
ter, to divide my said real estate, or so much 
thereof as shall then remain unsold, or if in 
the best judgment of my said trustees, or of 
the survivor of them, it should be deemed 
expedient, to sell said real estate and divide 
the proceeds of sale, equally among all my chil¬ 
dren, , including my said daughter, Mary, if 
she be then living and married, and any child 
or children I may have by my present wife, 
and if any of my said children should die before 
such division is made , it is my will and inten¬ 
tion that the child or children of any such de¬ 
ceased child or children shall receive the same 
share of my estate as his, her or their parent 
would be entitled to if living” (Italics 
supplied.) 

The testator was survived by his widow, one 
daughter and four sons. The trust terminated 
in December 1938, upon the death of the testator’s 
daughter. All of the four sons of the testator pre¬ 
deceased their sister and only one of the sons, J. 
Blake Clark, left children or descendants. 

The trust having terminated, it became the 
duty of the trustee to divide and distribute the 
corpus of the trust among the persons entitled 
thereto. The trust consisted of four primary in¬ 
terests, one interest for each of the four sons of 
the testator. There was no question as to the 
distribution of the three interests which were 
vested in three of the testator’s sons at the time 
of their respective deaths, such interests having 
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been transmitted by their wills to certain ascer^ 
tained persons. The fourth interest, however, had 
been divested from J. Blake Clark upon his death 
and had immediately vested in his “children.” At] 
the time of the death of J. Blake Clark, he had 
four children and one grandchild, the child of a 
daughter who had predeceased him. 

Upon termination of the trust, the trustee re¬ 
quested the Court to instruct it as to whether the 
grandchild of J. Blake Clark should participate in 
the distribution of a one-fourth interest along with 
the children of J. Blake Clark. The grandchild 
entered her appearance through counsel and, in 
order to fully present both sides of the question 
to the Court, it was stipulated that counsel for 
appellant would contend that she was entitled to 
a distributive share of the estate and counsel for 
the appellee would contend that she was not entitled | 
to a distributive share. After consideration by the 
Court, a decree was entered from which this appeal 
has been taken by the appellant. 

i 

ARGUMENT 

By his will the testator directed that the “child 
or children” of a deceased son should take the share 
of the estate that such deceased son would have 
taken, if living. The sole question to be determined 
is whether the term “child or children” includes 
the appellant, a grandchild of one of the deceased 
sons. 

It has been erroneously argued by the appellant 
that she is entitled to be included under the term 
“child or children” unless the will, as a whole, 
shows a clear intention to exclude her. It is sub- 
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mitted that the correct statement of the law is that 
a grandchild is not entitled to be included under 
the term “child or children” unless the will clearly 
shows an intention to include a grandchild in that 
term. The New York court said In re Friend's 
Estate , 298 NYS 9U0: 

“The word ‘children’ is never interpreted to 
include grandchildren unless the will as a 
whole shows that unmistakable intent.” 

Only two points have been relied upon by the 
appellant as showing an intention on the part of 
the testator that grandchildren of one of the tes¬ 
tator’s sons should be included in the term “child 
or children” of one of said sons. The first point 
relied upon as showing such intention is the fact 
that none of the beneficiaries under the testator’s 
will have objected to the sharing in the estate by 
the appellant. This point is clearly irrelevant in 
view of the fact that the proceeding was on a peti¬ 
tion for instructions, filed by the trustee, and, by 
the stipulation referred to above, it was agreed 
that counsel for the trustee would submit a brief 
covering the contention that the grandchild was 
not entitled to share in the estate. 

The second point relied upon by appellant is 
based upon the theory that the testator, despite the 
language he used in his will, must have intended 
his property to pass in the normal lines of descent 
as prescribed by the Statute of Distribution and 
Descent. Such theory entirely loses sight of the 
fact that the primary purpose of a will is to set 
aside the Statute of Distribution and Descent and 
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to provide a different channel through which the | 
testator’s property shall pass. 

It is stated by the appellant that if the testator | 
had used the word living or surviving before the! 
word children , he would clearly have expressed the 
intention to limit the beneficiaries to immediate\ 
offspring. Suppose the will had directed that the 
property should go to “the living child or children! 
of any such deceased child.” Why would the appel¬ 
lant, in that event, concede that she is not entitled 
to share in the estate? She is now living and she | 
was living when the interest vested—the only ques-! 
tion in either case would be whether she can qualify j 
under the term “child or children.” 

The provision of the will which is in question | 
in this proceeding is the only provision by which 
the testator directs that a part of the corpus of the 
trust shall, in a certain contingency, pass to anyone ! 
other than his widow, daughter and sons. In this | 
instance the testator directs that a child or children 
of a deceased child of the testator shall take its or 
their parent's share. The testator has used two 
words which unequivocally express his intention:— 

CHILDREN. “ ‘Children’ is a technical 
word, primarily one of purchase, not of limi- i 
tation, and imports only immediate descend¬ 
ants.” Noyes vs. Parker , 68 App. D.C. 13 , 17. 

PARENT. “The lawful father or the mother 
of a person. This word is distinguished from | 
‘ancestors’ in including only the immediate 
progenitors of the person, while the latter em¬ 
braces his more remote relatives in the ascend- | 
ing line.” Black Law Dictionary. 
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In Allen vs. Reed , 57 App. D. C. 79 , two ques¬ 
tions involving the proper construction of a will 
were considered by this Court: (1) whether the 
term “minor children”, as used by the testator, 
included a minor grandchild, and (2) whether the 
word “issue” was limited to immediate offspring 
by reason of the fact that the testator had used the 
word “children” and the word “issue” in the same 
paragraph of his will. This Court held that both 
words should be construed in their usual and ordi¬ 
nary sense; “children” meaning immediate off¬ 
spring, and “issue” meaning descendants. In dis¬ 
posing of the contention that the word “issue” 
was limited by the word “children”, the Court 
stated that the law favors a construction that will 
not tend to the disinheriting of heirs unless the 
intention to do so is clearly expressed. The result 
arrived at by the Court was that the word children , 
unless otherwise amplified, clearly expresses an 
intention to disinherit heirs more remote than im¬ 
mediate offspring, while the word issue , unless 
expressly modified, should be construed as meaning 
descendants. With reference to the first question, 
the Court said: 

“Testator’s widow died in the year 1916, 
and his daughter in 1921. The latter left no 
children or other descendants surviving her, 
except appellant, who is her grandson and a 
minor. He claims to be the devisee under item 
4, upon the ground that he survived testator’s 
said daughter as her issue, and is a minor, and 
that he comes within the classification of 
‘minor children’ as intended by the item. The 
lower court rightly held against this claim. 
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The word ‘children’ when used in a deed or 
will, has in law a well defined meaning. It 
refers to the immediate descendants in the 
first degree of the person named as ancestor, 
unless there is something in the language of 
the instrument itself indicating a contrary- 
intent. There is nothing in the language of 
item 4, indicating an intention upon testator’s 
part to use the word in any unusual sense. It 
follows that, since testator’s daughter died 
without leaving children surviving her, the 
devise in item 4 never became operative, and 
appellant can take nothing under it.” 

! 

A full discussion of the term “child or children” 
is contained in the opinion of the Maryland Court 
of Appeals in the case of Billingsley v. Bradley , 
166 Md. 412,171 A. 351: 

i 

“The popular conception of the meaning of 
the words ‘child or children’ is immediate off¬ 
spring; that is to say, when we speak of A’s 
children, we mean the immediate offspring of 
A. In Miller’s Construction of Wills, section 85, 
p. 234, the author says: ‘In general—the legal j 
construction of the word “children” accords j 
with its popular signification, designating im¬ 
mediate offspring and not more distant de¬ 
scendants. In all cases in which it has been 
extended to a more wide range of objects, it 
was used synonymously with a word of larger 
import, such as the word “issue” or “heirs” or 
“descendants”. In section 88, page 240, the 
learned author further states: c Whether or 
not a gift to the child or children of a person 
may include the descendants of a deceased j 


i 
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child or children of that person, such as grand¬ 
children, depends upon the intention of the 
testator as disclosed by his will. The general 
rule, as previously stated, is that unless a dif¬ 
ferent intention is disclosed by the will, the 
word “children” means immediate offspring 
only, and therefore does not include grand¬ 
children.’ In Schouler's Law of Wills and Ad¬ 
ministration, p. 253, section 533, it is said: ‘Of 
children, we may observe, that the popular 
and legal senses of the word are in accord. A 
gift to the “children” of a person means, there¬ 
fore, presumably, ones immediate offspring, 
and does not extend to grandchildren: while 
“grandchildren” in like manner is confined to 
the immediate offspring of offspring, and does 
not include great-grandchildren.' It is a gen¬ 
eral rule of the common law that the words 
‘child’ and ‘children’ do not in their natural 
sense and proper signification include a grand¬ 
child or grandchildren, and are employed in 
contradistinction to the terms ‘heirs’, ‘heirs of 
the body’, ‘bodily heirs’, ‘issue’ or more remote 
descendants, but this rule is subject to some 
exceptions where it is apparent that it was 
intended to give the term a more extended 
signification. These exceptions are, perhaps, 
generally and universally confined to cases 
where it was necessary so to hold in order to 
give effect to the words of the instrument, or 
to the evident intention of the party executing 
it, as where a testator has shown by other lan¬ 
guage of his will that he does not use the word 
in its more ordinary sense but intends it to 
have a more extended signification.” 
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The above stated rule of construction has been 
universally recognized and applied. Trowbridge v. 
Townshend, 112 Conn. 101+, 151 A. 345; Johnson 
v. Johnson, 17 Del. Ch. 425,149 A. 306; Bushman 
v. Fraser, 319 III. 129,153 NE 611; Cowan v. Clas¬ 
sen, 156 Md. 428, 144 A. 367; In re Schaufele’s 
Will, 234 NYS 886, 168 NE 831; In re VizelicNs 
Estate, 129 Cal. App. 347; Grenzebach v. Grenze- 
bach, 315 Mo. 392; Toucher v. Hawkins, 158 Ga. 
482,123 SE 618; Re Hartwell, 23 Hawaii 213; Re 
Atkinson, 2 Ch. 138; Re Hobbs, 64 Ont. L. Rep. 370. 

In some cases the word “heirs” has been used 
in conjunction with the word “children”, or by 
some other language of the will the testator has 
created a doubt as to the meaning he attached to 
the word “children”. In such cases, where the 
actual language of the will is susceptible of two 
meanings, the courts have frequently given effect 
to a presumption against disinheritance. In the 
instant case, no other language of the will discloses 
an intention on the part of the testator that the 
term “child or children” be given any unusual 
meaning. In order to include a grandchild within 
the meaning of the word “children” it would be 
necessary to entirely disregard the language used 
by the testator and to indulge in speculation as to 
what the testator would have said had the possi¬ 
bility of this particular situation occurred to him. 

Barry v. Barry, 149 NYS 676, involved the con¬ 
struction of a will which left certain property to 
the three sons of the testatrix, and then provided 
as follows: 


! 


I 


“In the event of the death of any of my said 
sons before my decease, the share of my estate 
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given such son shall be given to his children, if 
such there be. If there are no children, then 
such shall be equally divided among my sur¬ 
viving children.” 

The court said: 

“We are aware of the general rule that the 
courts will, with alacrity and satisfaction, lay 
hold of slight expressions as a ground for 
avoiding a construction or decision which ex¬ 
cludes the issue of a deceased child from par¬ 
ticipating in a general family provision. * * * 
There must , however , he something in the in¬ 
strument to justify the court in finding that 
theriftprd *children ’ was used by the testator in 
the enlarged meaning. The controlling con¬ 
sideration in the construction of wills is the 
real intention of the testator. When we study 
the instrument now before us for construction, 
we are unable to find anything in it which 
would lead us to adopt the meaning of the 
word ‘children’ contended for by the defend¬ 
ants.” (Italics supplied.) 

It is respectfully submitted that the decree of 
the Court below was correct and should be affirmed. 

George E. Hamilton, 

John J. Hamilton, 

George E. Hamilton, Jr., 
Henry R. Gower, 

Attorneys for Appellee , 

Union Trust Company of the District of Columbia, 
substituted trustee. 

William A. Glasgow, 

Of Counsel. 



